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To Whom It May Concern:

We represent Level the Playing Field, a nonpartisan, nonprofit corporation that is not
affiliated with any candidate or candidate committee, and Peter Ackerman. On their behalf, we
hereby submit the enclosed Complaint against the Commission on Presidential Debates and its
directors. With this letter, please find one original and three copies of each the Complaint and its
two accompanying volumes of exhibits, as well as a DVD containing electronic copies of these
documents.

Among other evidence, the Complaint relies on expert reports from Dr. Clifford Young,
head of U.S. public affairs at the polling firm Ipsos, and Douglas Schoen, veteran pollster and
campaign strategist. These reports, along with other supporting evidence, are submitted as
exhibits to the Complaint. The data and authorities that Dr. Young and Mr. Schoen cite and rely
upon in their reports are not submitted herewith, but are available for the Commission’s review
and can be provided upon request. Add‘it-i_@gz:al_l_y, certain exhibits to the Complaint have been
excerpted to present only the pertine terial. Complete copies of any exhibit can also be
provided upon request. d

Please con[acﬁ‘ﬁtﬁc‘ &'

We hope that the Commission will move expeditiously to address the matters in the
Complaint, which have significant and far-reaching implications for the 2016 presidential
election campaign, wiich wiil soon be underway.

PRI

fimission has any questions or needs additional information.

Sincerely,

Alexandra A_.E. Shapiro

Encls.
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1.

PRELIMINARY STATEMENT

The American people feel the two-party system has failed them. Sixty-two percent of
Americans do not think the federal government has the consent of the governed,' and 86% feel
the political system is broken and does not serve the interests of the American people.2 Eighty-
one percent believe that it is important to have independent candidates run for office, and 65%
say they wish they had the option to vote for an independent candidate in a U.S. presidential
election.?

At the same time, more than two-thirds of Americans do not believe that the independent
candidate they would prefer can ever emerge because our election system is rigged to favor
Democratic and Republican incumbents,* gnd, unfortunately, they are right. The Democratic and
Republican parties have created a host of anti-democratic election rules that deprive Americans
of their ability to elect the leaders they prefer — independent candidates who are unaffiliated with
the two major parties and the extreme viewpoints and special interest groups that dominate those
parties. Through numerous anti-competitive measures ranging from gerrymandered districts that
protect incumbents, to laws that make independent candidacies harder to mount, such as laws
prohibiting losing primary candidates from running in a general election, to campaign finance
rules that give major parties enormous fundraising advantages, the Democratic and Republican
parties have prevented Americans from electing the leaders they want and deserve.

The Commission on Presidential Debates (“CPD”) is a cornerstone feature of this

Democratic-Republican duopoly. The CPD is a group of unelected, unaccountable, and largely

' 68% Think Election Rules Rigged for Incumbents, Rasmussen (July 13, 2014), http://www.rasmussenreports.com
/public_content/politics/general_politics/july_2014/68_think_election_rules_rigged_for_incumbents, submitted
herewith as Exhibit 1.

2 Douglas E. Schoen, Independents and the Presidential Debate System at 9 (Aug. 29, 2014), submitted herewith as
Exhibit 2. )

*Id at21, 53.

* 68% Think Election Rules Rigged for Incumbents (Exhibit 1), supran.1.
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unknown Republican and Democratic insiders who decide who participates in the general
election presidential debates. In violation of the law, the CPD has repeatedly and deliberately
prevented an independent candidate from participating in th-e fall presidential debates, thereby
denying voters a viable alternative to the Republican and Democratic parties that Americans
increasingly feel have failed the nation.

The Federal Election Commission (“FEC”) has rules meant to ensure fairness and
integrity in the sponsorship of presidential debates. Those rules require the CPD to be a
nonpartisan organization and to use an objective rule to determine who gets invited to the
presidential debates. The CPD does not remotely satisfy either of these legal standards.

First, the CPD is not nonpartisan. It is a tool of the Democratic and Republican parties.
That was the premise of its creation; the two major parties founded the CPD to “forge a
permanent framework on which all future presidential debates between the nominees of the two
political parties will be based.” Since its founding, the CPD has always acted to further the
interests of the two major parties, at the expense of independent candidates and the large number
of Americans who want a third alternative. This will, in fact, always be true because the CPD is
dominated by Democratic and Republican partisans. Although the CPD as an entity claims it
does not support or oppose candidates or parties, its leaders are unabashed partisans who support
their respective parties and their parties’ candidates for president, both vocally and financially.
The CPD’s ability to operate in a nonpartisan manner is compromised by its leaders’ severe
conflicts of interest. The CPD is also financed by corporations heavily invested in the two-party

system — to the tune of millions spent supporting and lobbying Democrats and Republicans. The

5 Press Release, News from the Democratic and Republican National Committees, Feb. 18, 1987 (emphasis added),
available at http://www.opendebates.org/theissue/CPDrelease.pdf, submitted herewith as Exhibit 3.
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CPD has no reason to create a presidential debate system that treats third-party and independent
candidates fairly, and every reason not to.
Second, because of its bipartisan bias, the CPD does not employ the “pre-established,

objective criteria” for selecting debate participants that the law requires. Objective criteria

-cannot reflect a content bias or be geared to the selection of pre-chosen participants. Yet the

CPD’s selection criteria are specifically designed to exclude independent or third-party
candidates from participating in the debates.

The CPD requires that a candidate poll at 15% in an average of five national polls taken
in mid-September. That criterion is virtually impossible for a third-party or independent
candidate to satisfy. Candidates who do not participate in the major party primaries do not have
any institutionalized mechanism, like the party primary process, for getting free media coverage.
Debates enable them to gain name recognition and, thereby, gain support, but the CPD’s rule
denies them that opportunity because they have not yet gained support. It is the quintessential
Catch-22. Unsurprisingly, since World War II, only candidates who have participated in major
party primaries would have surpassed the CPD’s mid-September 15% threshold; no unaffiliated
candidate would have qualified.

The simple fact is that the cost of achieving 15% support is prohibitively expensive for an
independent or third-party candidate. New expert analysis demonstrates that, on average, a
candidate needs a minimum of 60% name recognition — and probably as much as 80% name
recognition — in order to achieve 15% in polls. Democrats and Republicans can rely on an
abundance of free media through the primary and convention process to boost their name
recognition. By contrast, an independent candidate unable to participate in a high profile

primary process or obtain a guaranteed spot in the debates will get little press coverage. The
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only way to compensate for that deficit in attention is paid media, but the cost of achieving
adequate name recognition to satisfy the CPD rule would be at least $113 million — and probably
more like $150 million — in paid media alone, and over $250 million in total campaign expenses.
No third-party or independent candidate has ever come close to raising that kind of money. And
an independent candidate would have to raise that money in small increments from individual
donors, without the benefit of widespread name recognition or guaranteed access to the debates
that could convince individuals to contribute.

Even if it were possible for anyone other than a self-funded billionaire to amass these
vast resources, it could well be for nothing. The 15% threshold is systematically skewed to keep
a qualified and otherwise viable unaffiliated candidate out of the debates. Races with a serious
third-party or independent contender are prone to a distinct volatility in terms of voter support
that limits the prédictive power of pre-election polls. On average, polling in three-way races is
8% off two months before the election. At that level of inaccuracy, polls will falsely exclude
candidates with 15% support more than one third of the time. These inaccuracies aside, the
candidate could still miss out on the debates if the vagaries of public polling leave his or her
support a tick below the arbitrary 15% cutoff. For example, whether the candidate meets the
15% threshold depends on which polls are averaged; there could be 20 polls in which the
candidate exceeds 15%, and only five in which he does not; there is nothing to stop the CPD
from simply choosing to average the polls that would exclude the candidate. Moreover, the
difference between meeting the 15% threshold could be whether the CPD relied on a poll
completed a day before the candidate had a positive turn in the news cycle, or a day after. The

CPD does not commit itself to measuring a candidate’s polling average on a specific date, or to




any objective standard for choosing tl-le five polls to average, allowing it to engage in precisely
this type of manipulation.

The timing of the CPD’s determination also violates the FEC’s rule in another way: by
postponing the application of its 15% determination until September, the CPD forces third-party
and independent candi&ates to endure months of uncertainty about whether they will be in the
debates, while their Democratic and Republican competitors will know by May (when their
nominations have become certain) that they will be invited to the debates. That uncertainty puts-
the non-major-party candidates at an enormous disadvantage, and creates yet another Catch-22,
because it makes it that much harder for such candidates to raise money and obtain the press
coverage necessary to bolster their support in order to poll at 15% by September. This is yet
another reason the CPD’s rule is biased and not objective: It sets a hurdle that is impossible for
independent candidates to satisfy, while guaranteeing major party candidates access to the
debates. In short, as the new empirical evidence detailed in this complaint amply demonstrates,
the CPD’s rule requires a third-party or independent candidate to commit to raising and spending
an unprecedented sum just for the chance to satisfy an error-prone and arbitrary test.

The FEC should not let this rigged system stand. Access to the debates is essential to
being elected President. The CPD and its leadership have engaged in long-standing and
egregious violations of FEC rules that are supposed to maintain the integrity of the election
system, and have deprived the American people of their desire and right to hear from and choose
a candidate unaffiliated with the two major parties. The FEC should find that the CPD and its
leadership’s partisan gerrymandering of the debates is illegal, and force the CPD to abandon its

exclusionary polling criterion.



BACKGROUND
A. The Parties

_ Complainant Level the Playing Field is a nonpartisan, nonprofit corporation not affiliated
with any candidate or candidate committee. It seeks to break the two major parties’ stranglehold
on the democratic process by making the 2016 presidential election about issues rather than
partisan ideology. To do so, Level the Playing Field intends to nominate a nonpartisan
presidential and vice presidential ticket via a rules-based nominating process. The CPD’s biased
and exclusionary policies, however, harm Level the Playing Field in at least two concrete ways.

First, the CPD’s rule deters qualified candidates from participating in Level the Playing
Field’s nomination process. Level the Playing Field is the successor to An_1ericans Elect, which
sought to nor;1in.ate a nonpartisan presidential ticket in 2012. Americans Elect learned that
ﬁualiﬁed candidates for the presidency will not run under the current debate rules because of the
virtual impossibility of securing access to the debates. The CPD’s rule thus deprived Americans
Elect of th-e robust competition for its nonpartisan nomination that it sought to achieve in 2012.
If the CPD’s rule remains in place, it will injure Level the Playing Field’s 2016 nomination
process in the same way.

Second, the_CPD’s rule will harm the competitive prosp-ects of Level the Playing Field’s
eventual presidential and vice presidential nominees by denying them a fair opportunity to
compete with their Democratic and Republican rivals. If the CPD’s rule remains in place, it is
virtually certain to exclude Level the Playing Field’s candidates from the debates. That will
deprive Level the Playing Field’s candidates of a crucial platform for expressing their ideas, in

turn reducing their chances of election. The FEC must invalidate the CPD’s unlawful policy in
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order to remedy the injuries Level the Playing Field gnd its nominees would otherwise suffer.
Level the Playing Field’s address is P.O. Box 25554, Alexandria, Virginia 22313.

Complainant Dr. Peter Ackerman is a registered voter interested in the presidential
electoral process. Dr. Ackerman is entitled to know exactly which political committees are
supporting which candidates, and also is entitled to information concerning individuals anc_i
entities that have chosen to support the Democratic and Republican nominees. Possession of this
information would assist Dr. Ackerman, and othérs to whom he would communicate the
information, in evaluating the various candidates for President and Vice President. The CPD, in
violation of the law, fails to disclose information on its donors and expenditures. Dr.
Ackerman’s inability to obtain information that the law requires be made available will result in
a substantial, concrete and particularized injury to him and similarly situated voters. Dr.
Ackerman’s address is P.O. Box 25554, Alexandria, Virginia 22313.

Respondent the CPD is a not-for-profit corporation organized undér the laws of the
District of Columbia. The CPD was organized by the Republican and Democratic Parties. The
address of the CPD is 1200 New Hampshire Avenue, NW #445, Washington, D.C. 20036.

Respondent Frank Fahrenkopf, Jr. is co-chair of the CPD, a position he has occupied
since the CPD’s founding in 1987. Fahrenkopf was chairman of the Republican National
Committee from 1983 to 1989. From 1995 to 2013, he was the President of the American
Gaming Association, the main lobbying organization for the gambling industry.

Respondent Michael D. McCurry is co-chair of the CPD. McCurry was the press
secretary to President Bill Clinton and, before that, the press secretary for four different
Democratic presidential candidates and the communications director for the Democratic National

Committee. McCurry is also a principal at Public Strategies Washington, Inc., which lobbies on
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behalf of major corporate interests, including Bain Capital, Lockheed Martin, and the U.S.
Chamber of Commerce.

Respondents Howard G. Buffett, John C. Danforth, John Griffen, Antonia Hernandez,
John I. Jenkins, Newton N. Minow, Richard D. Parsons, Dorothy Ridings, and Alan K. Simpson
are directors of the CPD and were directors of the CPD when it held debates during the 2012
presidential election.

Respondent Janet Brown is the executive director of the CPD, a position she has held
since 1987.

B. Reghlatory Framework
The primary purpose of the Federal Election Campaign Act (“FECA?”) is to “limit quid

36

pro quo corruption and its appearance.”” To achieve this purpose, FECA prohibits corporations

from making many types of contributions or expenditures “in connection with” any federal
election.” It also requires disclosure of most federal political contributions and expenditures.®
Absent a specific exemption, FECA’s prohibitions on corporate campaign spending
would preclude corporate funding of candidate debates. FECA’s definitions of contribution and
expenditure are broad,’ and corporate funding of a public forum in which a candidate can appear

to influence voters would typically be subject to FECA’s strictures.'® The FEC has in fact

recognized that corporate funding of candidate debates creates “the real or apparent potential for

8 McCutcheon v. Federal Election Comm'n, 134 S. Ct. 1434, 1444 (2014).

72 U.S.C. § 441b(a).

8 See, eg,id §434.

® See id. § 431(8)(A), 9(A).

19 See 11 C.F.R. § 100.52(d)(1) (noting that “[u]nless specifically exempted” under the FEC’s regulations, “the
provision of any goods or services without charge or at a charge that is less than the usual and normal charge for
such goods or services is a contribution™); 11 C.F.R. § 100.111(e)(1) (same for expenditures); see also, e.g., Federal
Election Commission, Advisory Opinion 1988-22 at 6 (July 5, 1988) (“A payment of costs to sponsor and finance
public appearances by candidates for Federal office that are ‘campaign-related’ is considered made *for the purpose
of influencing Federal elections’ and to constitute a ‘contribution’ to or ‘expenditure’ on behalf of such candidates,
unless such payment is specifically exempted by the Act or regulations.”).

8
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a quid pro quo” corrupt payment and jeopardizes the “integrity and fairness of the [debate]
process.”Il If, for example, a corporation decided to spend hundreds of thousands of dollars on a
debate that included its two, favored candidates and excluded the candidate the corporation
opposed, the corporation would be making a valuable contribution to specific candidates in order
to influence the election — a clear violation of FECA.

Since 1980, however, the FEC has created an exception to FECA’s bans on corporate
contributions and expenditures that permits corporations to fund debates, but only under certain
specified conditions.'?> The rationale for this exception is that debates can serve a nonpartisan,
voter education purpose, rather than be a contribution to favored candidates.'> FECA authorizes
corporations to spend funds on certain “nonpartisan registration and get-out-the-vote campaigns”
and other “nonpartisan activity designed to encourage individuals to vote or to register to vote.”'*
The FEC extrapolated from these provisions a “legislative policy” of authorizing corporate
financing of “activity directed to the general public to encourage voter participation, if the
activity is conducted primarily by a nonpartisan organization.”'s As the FEC explained when it
first permitted debate sponsorship, “[u]nlike single candidate appearances, nonpartisan debates
are designed to educate and inform voters rather than to influence the nomination or election of a
particular candidate.”'® Thus, the FEC concluded that “[t]he educational purpose” of a debate

sponsored by a nonpartisan organization is “similar to the purpose underlying nonpartisan voter

registration and get-out-the-vote campaigns” that FECA already authorized.'” In light of this

'! Corporate and Labor Organization Activity; Express Advocacy and Coordination With Candidates, 60 Fed. Reg.
64,260, 64,262 (Dec. 14, 1995).
12 See Funding and Sponsorship of Federal Candidate Debates, 44 Fed. Reg. 76,734, 76,734 (Dec. 27, 1979).
13 :
See id.
142 U.S.C. § 441b(b)(2)(B); id. § 431(9)(B)(ii).
' Br. of Fed. Election Comm’n, Becker v. Fed. Election Comm’n, No. 00-2124, 2000 WL 35567185 (1st Cir. Oct.
2, 2000).
': Funding and Sponsorship of Federal Candidate Debates, 44 Fed. Reg. at 76,734.
"Id
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purpose, the FEC determined that corporate funding of nonpartisan debates should not be
prohibited.'®

The FEC, however, has adopted rules to ensure that debates are nonpartisan ana
educational, and not a means for corporate donors to give favored candidates an improper
advantage.

First, debate staging organizations must be nonpartisan. That means a debate sponsor
(that is not a media outlet) must be a 501(c)(3) or 501(c)(4) nonprofit which “do[es] not endorse,
support, or oppose political candidates or political parties.”'® And staging organizations “shall
not use nomination by a particular political party as the sole objective criterion to determine
whether to include a candidate in a debate.”?® The resulting debate must be nonpartisan too, and
cannot favor one candidate over other.?' In all, “[a] debate is nonpartisan if it is for the purpose
of educating and informing the voters, provides fair and impartial treatment of candidates, and -
does not promote or advance one candidate over another.”*

Second, debate staging organizations must use objective candidate selection criteria.
Specifically, they must use “pre-established objective criteria to determine which candidates may
participate in a debate” and may not rely solely on nomination by particular parties.”® To be
objective, a criterion “must be free of content bias, and not geared to the selection of certain pre-

chosen participants.”>* Under this definition, objectivity means more than subject to verifiable

'8 See id. The First Circuit has upheld the FEC’s decision to exempt debate sponsorship from the ban on corporate
campaign contributions and expenditures as a permissible construction of FECA. See Becker v. Fed. Election
Comm’n, 230 F.3d 381, 396 (1st Cir. 2000).

11 CF.R. § 110.13(a).

2 1d § 110.13(c).

2 See id. § 110.13(b)(2) (prohibiting debate sponsors from “structur{ing] the debates to promote or advance one
candidate over another”).

2 Funding and Sponsorship of Federal Candidate Debates, 44 Fed. Reg. at 76,735.

Z 11 C.FR. §110.13(c). .

* First General Counsel’s Report at 7, MUR 5395 (Dow Jones) (Jan. 13, 2005) (internal quotation marks omitted).
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measurement. It incorporates a “reasonableness” requirement.25 Thus, as one federal court has
explained, a criterion that “only the Democratic and Republican nominees could reasonably
achieve” does not satisfy the FEC’s rules.?® Nor does the debate sponsor’s ipse dixit that it has
objective criteria satisfy the rules. Rather, a sponsor “must be able to show that their objective
criteria were used to pick the participants, and that the criteria were not designed to result in the
selection of certain pre-chosen participants.”™’

If and only if a debate staging organization satisfies these criteria may it use corporate
money to pay for candidate debates.?® Likewise, if and only if a debate staging organization
meets these criteria, it does not have to disclose its contributors as a normal political committee

would.

C. The Commission On Presidential Debates As Debate Sponsor

The CPD has sponsored every general election presidential and vice presidential debate
since 1988, including four in 2012.% The CPD pays for these multimillion dollar events with
corporate money>"; its roster of donors includes Anheuser-Busch Companies, Southwest
Airlines, BBH New York, American Airlines, Continental Airlines, Discovery Channel, EDS,

JetBlue Airways, AT&T, 3Com, Atlantic Richfield, Dun & Bradstreet, Ford Motor Company,

z: Buchanan v. Fed. Election Comm'n, 112 F. Supp. 2d 58, 74 (D.D.C. 2000).

I
% Corporate and Labor Organization Activity, 60 Fed. Reg. at 64,262 (emphasis added).
B See 11 C.F.R. § 114.4(f).
 See CPD: Our Mission, Commission on Presidential Debates, http://www.debates.org/index.php?page=about-cpd
(last visited Sept. 7, 2014), submitted herewith as Exhibit 4; CPD: 2012 Debates, Commission on Presidential
Debates, http://www.debates.org/index.php?page=2012-debates (last visited Sept. 7, 2014), submitted herewith as
Exhibit 5.
% The CPD spent nearly $3.8 million in 2012. See Commission on Presidential Debates, 2012 Form 990 Return of
Organization Exempt from Income Tax, dated Nov. 12, 2013, at 10 (hereinafter “CPD 2012 Form 990), submitted
herewith as Exhibit 6.
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Hallmark, IBM, J.P. Morgan & Co., Philip Morris Companies Inc., and Prudential, among
others.”!

The CPD claims it satisfies the FEC’s regulations, and thereby can ﬁse this corporate
money to pay for the major televised candidate appearances that are the debates. The CPD
claims that it is a “nonpartisan” organization with an “ongoing goal of educating voters.”*> The
CPD further claims that it extends invitations to candidates “based on the application of ‘pre-
established, objective’ criteria” that are consistent with the FEC’s rules.*® In 2012, as well as in
the three previous presidential elections, the criteria for participation in a CPD debate were Fhat
the candidate: (1) be constitutionally eligible for office, (2) have his or her name appear on
enough state ballots to have a mathematical chance of securing an Electoral College majority,
and (3) “have a level of support of at least 15% (fifteen percent) of the national electorate as
determined by five selected national public opinion polling organizations, using the average of
those organizations’ most recent publicly-reported results at the time of the determination.”*
The date for determining satisf;action of the 15% rule is not specified in advance; the CPD states
it makes its determination after Labor Day but sufficiently in advance of the first debate so as to
permit orderly planning. The determination typically first occurs in mid-September.?> The polls

that the CPD claims to rely upon are not announced, either in advance or upon application of the

3\ CPD: National Debate Sponsors, Commission on Presidential Debates, http://www.debates.org/index.php?page=
national-debate-sponsors (last visited Sept. 7, 2014), submitted herewith as Exhibit 7.
32 CPD: Our Mission (Exhibit 4), supra n.29.
3 CPD: 2012 Candidate Selection Criteria, Commission on Presidential Debates, http://www.debates.org/index.
5hp?page=candidate-selection-process (last visited Sept. 4, 2014), submitted herewith as Exhibit 8.

Id
35 In 2012, the CPD purportedly applied the polling criterion for the first presidential debate on September 21; in
2008, it purportedly applied the polling criterion on September 17. See 2012 Application of Criteria, Commission
on Presidential Debates (Sept. 21, 2012), http://www.debates.org/index.php?mact=News,cntnt01,detail,0&cntnt01
articleid=42&cntnt0] origid=27&cntnt01detailtemplate=newspage&cntnt0 1 returnid=80, submitted herewith as
Exhibit 9; Senator Obama and Senator McCain, Senator Biden and Governor Palin invited to CPD'’s debates,
Commission on Presidential Debates (Sept. 17, 2008), http://www.debates.org/index.php?mact=News,cntnt01,
detail,0&cntnt01articleid=5&cntnt01origid=27&cntnt0 1 detailtemplate=newspage&cntnt0 I returnid=80, submitted
herewith as Exhibit 10.
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